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William B. Pettit was not only a brave man physically, and a fear- 
less and gallant soldier, but he was also a virtuous man in all the 
moral excellence that the word, in our tongue, implies. 

"Virtue, the strength and beauty of the soul, 
Is the best gift of heaven; a happiness 
That, even above the smiles and frowns of fate, 
Exalts great Nature's favorites; a wealth 
That ne'er encumbers, nor can be transferred." 

This, in brief, is an imperfect outline of the life and character 
of this Virginia lawyer, who, after a long, eventful and most use- 
ful career, ended his days in the bosom of his family in the arms 
of those who loved him best. His mortal remains are buried in the 
soil of the home he had made, in the land and among the people 
he loved so well. His grave, with that of his devoted wife beside 
him, is on a sweet spot near his earthly home, beneath the ever- 
green pines, tended by gentle and loving hands. His influence and 
example will live, and there are worthy scions of this noble stock, 
who will see to it that the honored name they bear shall continue 
to be among those of which Virginia is, and ever will be, proud. 



IS THE INCOME OF THE LAWYER SUBJECT TO TAX ? 



By 0. D. Batchelok, Newport News, Va. 



Is the income of the lawyer subject to the tax provided by 
"Schedule D" of the Tax Bill, Va. Code 1904, p. 2195? We sub- 
mit that it is not; and this for the reason that the terms of the 
Tax Bill referred to, rightly construed, do not embrace the income 
of professions. 

Schedule D, provides : "On income, as defined in this Schedule, 
the tax shall be one per centum." Va. Code 1904, p. 2195. 

Section 10 of the same Schedule defines the word "income" 
referred to in section 11. The definition here given makes the 
term include: (1) rents, salaries and interest derived from 
money invested in choses in action; (2) the premium on gold, 
silver or coupons; (3) the proceeds of sale of all kinds of live stock 
and meat, in excess of the assessed value thereof for taxation the 



1905.] IB THE INCOME OP THE LAWYEB SUBJECT TO TAX ? 9 

previous year; (4) the proceeds of sale of all farm products, in 
excess of the expenses of cultivation; and (5) then follows the 
general words: "All other gains and profits derived from any 
source whatever." 

Under these general words it is sought to tax the income of the 
lawyer. The question resolves itself, therefore, into one of statutory 
construction ; since, for the purpose of this argument, we shall con- 
cede the constitutional power or rather the inherent power of the 
Legislature, unrestrained bv the Constitution, to impose such a 
tax. 

The rule to be observed in construing statutes imposing taxes 
is thus stated by Mr. Dwarris : 

"It is a well settled rule of law that every charge upon the subject must be 
imposed by clear and unambiguous language. Acts of Parliament which impose 
a duty upon the public, will be critically construed with reference to the par- 
ticular language in which they are expressed. When there is any ambiguity 
found, the construction must be in favor of the public, because it is a general 
rule that when the public are to be charged with a burden, the intention of the 
legislature to impose that burden must be explicitly and distinctly shown." 
Dwarris on Statutes, 255-789, ed. 1885, quoted with approval in Combined Saw 
<fe Planer Co. v. Flournoy, See'y, 88 Va. at 1035. 

To the same effect see, Supervisors v. Tallant, 96 Va. at 726, 
where it is said : 

"It is well settled that statutes levying duties or taxes upon citizens are to be 
construed most strongly against the government, and in favor of the citizen, and 
these provisions are not to be extended, by implication, beyond the clear im- 
port of the language used. Revenue laws are neither remedial statutes nor laws 
founded upon any permanent public policy, and are not, therefore, to be liber- 
ally construed. Hence whenever there is a just doubt, that doubt should absolve 
the tax-payer from his burden." 

See also Brown's case, 98 Va. at 370. 

And apart from the rule of strict construction pointed out by 
these cases as applicable to tax laws generally, there is in the case 
under consideration a peculiar reason which, we submit, makes 
imperative a strict construction in favor of the citizen and against 
the state. That reason is, that to tax the income of the lawyer in 
Virginia is, in effect, to impose a double tax upon his earnings; 
for the State, by language which is unambiguous, has already im- 
posed a tax upon the license or privilege to practice his profession ; 
and that this license tax was imposed with the view on the part of 
the Legislature that the earning capacity of the attorney afforded 
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the basis for such a tax, is manifest from the terms of the statute 
(sec. 116 of the Tax Bill) which makes the tax $15.00 on attorneys 
who have been licensed for less than five years, and $25.00 on 
attorneys who have been licensed and practiced for five years and 
more, with the additional proviso that no attorney shall be required 
to pay more than $15.00 whose receipts are less than $500.00 per 
annum. It has been held in Virginia that the license tax for the 
privilege of selling property is a tax on the property itself. Com- 
monwealth v. Maury, 82 Va. 883. See, also, Leloup v. Port of 
Mobile, 127 U. S. 313 (L. Ed.) where it is said: 

' 'Of course, the exaction of a license tax, as a condition of doing any particular 
business, is a tax on the occupation; and a tax on the occupation of doing a 
business is surely a tax on the business." 

And to the same effect, Welton, v. State of Missouri, 91 U. S., at 
278. It is plain, therefore, that the imposition of an income tax 
on the earnings of the lawyer, in addition to the license tax, is 
double taxation. 

"Double taxation is, however, never to be presumed. Justice requires that 
the burden of government shall, as far as practicable, be laid equally on all, 
and, if property is taxed once in one way, it would ordinarily be wrong to tax 
it again in another way, when the burden of both taxes falls on the same person. 
Sometimes tax laws have that effect; but if they do, it is because the legislature 
has unmistakably so enacted. All presumptions are against such an imposi- 
tion.' ' Tennessee v. Whitwor th, 117 U. S. 137. 

In the light then of the rule of strict construction, aided by this 
presumption against double taxation, can it be said that the general 
language used, following as it does certain enumerated classes, in- 
cludes the profession of the lawyer, which belongs to a class wholly 
different from those enumerated ? In brief, our contention is that 
the application of the rule of ejusdem generis, so familiar in the 
construction of statutes, excludes the income of the lawyer from the 
operation of the Tax Bill. 

A close examination of the incomes enumerated in the Bill will 
show that, with the one exception of salaries, they are incomes 
derived from the ownership of property. There is rent issuing out 
of real estate; interest arising from the ownership of choses in 
action; premium on gold, silver or coupons; profits resulting from 
the sale of live stock and meat of all kinds, and profits resulting 
from the sale of farm product. 
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That the income of the lawyer is not in the same class with in- 
comes arising out of the ownership of property is clear. That it is 
not in the same class as salaries is, we submit, equally clear; and 
the fact is if there were no income tax on salaries they would bear 
no portion of the public burden. 

Again it is to be observed that in none of the enumerated classes, 
to which the income tax is made applicable, is there any license tax 
imposed. Nor do these enumerated classes include any business, 
profession, occupation, trade or employment whatever. They are 
confined exclusively to property owners and the earners of salaries. 
And this being so, the only effect of the general terms following 
these enumerations is to embrace the income from all other like 
sources with those enumerated. 

In the case of City of Lynchburg v. N. & W. Ry. Co., 80 Va. 237, 
the Court was called on to construe a provision in the Lynchburg 
Charter, which authorized the Council to impose a license tax on 
certain enumerated persons, with the additional phrase: "And 
upon any other persons or employment which it may deem proper, 
whether such persons or employment be herein specifically enum- 
erated or not and whether any tax be imposed thereon by the state 
or not." The Court held that this general language did not 
empower the City Council to impose a license tax on the N. & W. 
Ey. Co., and in the course of its opinion says, at page 248 : 

"If we shall find no language in the statute indicating that these words were 
used with reference to a higher and different class of persons and employment 
than those enumerated in the preceding special words, we must construe the 
words 'persons' and 'employment' as applicable to persons and employments 
ejvsdem generis with the enumerated classes; for the well established rule in the 
construction of statutes is, that where particular words are followed by general 
ones, the latter are to be held as applying to persons and things of the same kind 
with those which precede; Potters Dwarris, 236; which means no more, as has 
been acutely observed by a learned judge, than this, that the law should be 
construed according to the apparent intention of the legislature, to be gathered 
from the language used, connected with the subject of legislation, so that its 
terms shall not be extended by implication beyond the legitimate scope or im- 
port of the words used. Wagner, J. in City of St. Louis v. Laughlin, 49 Mo. 568. 

"But it has been argued with great power and ability that these words, when 
taken, as they must be, in connection with the words which follow them, are 
broad enough to inclnde railroad corporations, and plainly manifest an intention 
on the part of the legislature to exclude the application of the rule of ejusdem 
generis from this statute. Such, however, does not seem to us, after a careful 
consideration of the terms of the statute, to be the case. For the words 'which 
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it may deem proper,' takea in the connection in which they are found, do not 
seem to be entitled to any special significance. They do indeed confer in ex- 
press terms a discretion which the council would doubtless have had if they had 
been entirely omitted. But that discretion, far from enlarging and elevating 
the power of the council, in the matter of taxation, to subjects of a higher 
degree, really imports a discretion in the council to tax only such subjects 
analogous to the enumerated classes as the council may see fit to select. And 
whilst the obvious import of the words 'whether such person or employment be 
herein specially enumerated or not, and whether any tax be imposed thereon 
by the State or not,' is to extend the power of the city to tax other persons and 
employments than the enumerated classes, regardless of whether they are taxed 
by the State or not, it cannot be said to necessarily convey the idea that these 
new taxable subjects shall be different in character or higher in degree." 

And further on, in its opinion, it is said, at page 250 : 
"And in the Oity of St. Louis v. Lauyhiin, 49 Mo. 504, the sweeping words 
'all other business, trades, avocations or professions whatever, ' were held not to 
include persons not of the same generic character or class with the specifically 
enumerated classes, and hence the city of St. Louis had no power to pass an 
ordinance levying a tax on attorneys at law. See also Broom's Legal Maxims, 
7 Ed. 651." 



THE LATE JAMES O. CARTER. 



By Hon. Camm Patteson. 



James C. Carter, who has long been regarded as the greatest 
American lawyer of the present age, departed this life in the City 
of New York on the 14th of February, 1905, in the seventy-fifth 
year of his age. He was born in Massachusetts but moved in early 
life to the City of New York, where he commenced the practice of 
law without money and without the aid of influential friends or 
connections. He succeeded by the sheer force of intellect. Samuel 
J. Tilden became acquainted with him and was so impressed with 
his high talent and splendid character that he retained him as his 
personal counsel. Mr. Carter is said to have been a great student 
of his profession. He possessed robust physical health, which en- 
abled him to stand an immense amount of work without serious 
trouble. It came to be known when he argued a case, he left noth- 
ing to be said by his colleagues. His general education was good, 
and his knowledge of literature outside of his profession very great. 



